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RULES FOR THE UTI LI ZATI ON OF SURFACE WATER
[ As Amrended February 16, 1994]

TITLE Il

SUBTI TLE | . GENERAL

Section 301.1. PURPCSE.

A. In keeping with the policy of the State of Arkansas, the
purpose of these rules is to encourage and facilitate the
conservation, devel opnment and efficient use of surface water.
Sensitivity to the public interest by the entire state
requires the protection of: existing surface water uses;
needs of all existing federal water projects; firm yield of
all existing reservoirs; instream needs; and future water
needs.

B. In pursuit of these objectives, these rules establish a
procedure for surface wat er di ver si on regi stration,
aut hori zation of intrabasin and interbasin diversion by non-
riparian owners, interstate transfers of wat er and
all ocations during tines of water shortages.

Section 301.2. ENABLI NG AND PERTI NENT LEGQ SLATI ON.

A Ark. Code Ann. «15-22-201, et seqg., Allocation and Use
of Water.

B. Ark. Code Ann. ¢15-22-301 et seq., Determnation of
Wat er Use Requi renents.

C. Ark. Code Ann. +15A22A501 et seq., Water Devel opnent
Projects Generally.

D. Ark. Code Ann. «15A20-201 et seq., Soil and Water
Conservati on Comm ssi on.

E. Ark. Code Ann. +15A23A401 et seq., Arkansas River

Conpact . o
F. Ark. Code Ann. «15A23A501 et seq., Red River Conpact.
G Ark. Code Ann. *« 25A15A201 et seq. , Ar kansas

Adm ni strative Procedure Act.

Section 301. 3. DEFI NI TI ONS.

The follow ng definitions shall apply to all parts of these rules:

A Af fected Persons: Persons, other than the petitioner
whose water rights could reasonably be affected by permtting
or allocation of water under these rules.
B. Al | ocati on: The assignment of an allowance of a
specific quantity of water that nmay be renoved from any given
stream and transported away from the stream for a designated
beneficial use during tinmes of shortage.




C. Al | ocation Level: The level of a stream at which a
wat er shortage occurs and the all ocation process begins.

D. Arkansas Water Plan: The conprehensive program for the
orderly devel opnment and nanagenent of the State's water and
rel ated | and resources devel oped by the Conm ssion.

E. Average Annual Yield: The average of the quantity of
wat er passing through a watershed each year during the
applicable period of record. In the event adequate records

are not available for an arithnetic average, a suitable
estimate may be conput ed.

F. Basin of Oigin: The water basin from which an
interbasin transfer of surface water is diverted.
G Beneficial Use: The instream and offstream uses of

water in such quantity as is economcal and efficient and
which wuse is for a purpose and in a manner which is
reasonable, not wasteful, and conpatible with the public
i nterest.

H. Comm ssi on: The Arkansas Soil and Water Conservation
Comm ssion as defined in Ark. Code Ann. «15-20-201 et seq.

l. Conmi ssi oner : A menber of the Arkansas Soil and Water
Conservation Commission, as defined in Ark. Code Ann.
« 15A20A201 et seq.

J. Conservation District: A district created under the
Conservation Districts Law, Title 14, Chapter 125 of the
Arkansas Code of 1987 Annot at ed.

K. Conservation Plan: A plan as evidenced by witten
docunent for inplenmentation of economcal and technically
feasible practices for inproving the efficiency of water use.
At a mininum the Plan shall address the follow ng concerns
where applicabl e: | eakage and |oss control, water reuse,
pronoti on of water saving devices, drought energency plans,
irrigation systemefficiency and tailwater recovery.

L. Critical Surface Water Area: An area where current
wat er use, projected water use or quality degradation has or
will cause a shortage of wuseful water within a relatively

short period of time for a sufficient length of time to be
expected to cause prolonged economc or environnental
pr obl ens.

M D ffused Surface Water: Water occurring naturally on
the surface of the ground other than in natural or altered
stream channel s, | akes or ponds.

N. Director: The Executive Director of the Arkansas Soil
and Water Conservation Conm ssion, as defined in Ark. Code
Ann. «15A20A201 et seq.

O District: Conservation district or regional water
district.



P. Diverter: Any person that renoves water from any source
and nakes any use thereof.

Q Donestic Use: The use of water for ordinary household
pur poses including human consunption, washing, the watering
of domestic livestock, poultry and aninmals and the watering
of hone gardens for consunption by the househol d.

R Excess Surface Water: Twenty-five per cent (25% (to
automatically increase to any hi gher percentage authorized by
t he Arkansas General Assenbly sinmultaneous with the effective
date of any such Act) of the average annual yield from any
wat er shed above that anmount, as determ ned by the Comm ssion,
required to satisfy all of the follow ng that are applicable:

Ri parian and non-riparian usage reported for the 1989 water

year as provided for in Title I'll Subtitle Il

2. The water needs of federal water projects as they
exi sted on June 28, 1985.

3. The firmyield of all affected reservoirs existing
on June 28, 1985.

4, Mai nt enance  of mnimum stream flows for the
following streans (these constitute an initial phase. O her
streans wll be added as needs arise and resources are nade

avai l abl e):
(a) Arkansas R ver from lahoma boundary to
mout h.
(b) Black River from M ssouri boundary to nouth.
(c) Eleven Point River from Mssouri boundary to
mout h.
(d) Quachita River from Lake Catherine to
Loui si ana boundary.
(e) Red River from Texas boundary to Louisiana
boundary.
(f) St. Francis R ver from Marked Tree to nouth.
(g) Spring River from M ssouri boundary to nouth.
(h) Wite R ver below Bull Shoals Lake to nouth.

5. Future water needs of the watershed as projected in
the Arkansas Water Pl an.
S. Firm Yield: The maxi mum anpbunt of water the reservoir

wll yield based upon the worst period of record, recognizing
that a nore severe drought than any on record may occur.

T. I nterbasin Transfer: The transfer of water between
basins, except transfers across a basin boundary by a
riparian, as described in Title Il Subtitle V.

u. Intermttent Stream Those streans whose flow is
seasonal in nature and does not flow continuously. (The
intent of the Commssion is to define intermttent streans by
a statistical method once sufficient stream flow data is



avai l able at the conclusion of the "Low flow characteristics
of Arkansas streans study").
V. I ntrabasin Transfer: The transfer of water within a
basin, as described in Title Ill Subtitle IV.
W M nimum Stream Flow. The quantity of water required to
neet the largest of the followng instream flow needs as
determ ned on a case by case basis:

1. Aqui fer recharge.

2. Fish and wildlife.

3. I nterstate conpacts.

4, Navi gati on.

5. Water quality.
X. Muni ci pal Donestic Use: The use of water for ordinary
househol d purposes including human consunption, [|aundry,
bat hroom facilities, fire protection, and the watering of
hone gardens, which is distributed by a central distribution
system
Y. Navi gabl e Stream Any watercourse that the federa
government or the laws of the State of Arkansas declare to be
navi gabl e or that can be found to be navigable as a matter of
fact.
Z. Non- Consunpti ve Use: The withdrawal of water for use
in a manner that results in an approxi mately equal volune of
water being returned to the sane surface water body from
which it was w t hdrawn.
AA.  Non-Riparian Oaner: The owner of land that is not
contiguous to surface water and who has not obtained access
to surface water by |ease, easenent or other nethod prior to
March 1, 1990.
BB. Non-Riparian Water Right: A permt issued under these
regul ati ons to use excess surface water.
CC. Permttee: The holder of a water right permt.

DD. Person: Any natural per son, part nershi p, firm
associ ation, cooperative, nmunicipality, county, public or
private corporation, and any federal, state or |[ocal
gover nnent al agency.

EE. Petitioner: A person, other than the Comm ssion, who

seeks allocation of water through the Comm ssion's Rul es.

FF. Regional Water District: A district created under the
Regi onal Water Distribution Act, Title 14, Chapter 116 of the
Arkansas Code of 1987 Annot at ed.

GG Riparian Landowner: The holder in fee, |easehold,
easenment or other acquired access of any land that 1is
contiguous to surface water in the State of Arkansas.
Provi ded, however, that the |easehold, easenent or other
acquired access nust have been acquired prior to March 1,



1990. Fl onage easenents wll not invalidate the riparian
rights of the | andowner.

HH. Riparian Water Rights: Rights to water that accrue to
riparian | andowners.

1. Shortage: When there is not sufficient water in a
streamto neet all beneficial uses.
JJ. Stream A stream of water and its channel, including

springs, |lakes, or marshes in which the stream originates or
through which it flows, where the stream flows in a

reasonably definite channel, but excluding a depression,
swal e, or gully, through which diffused water fl ows.
KK. Surface Water: Water occurring on the surface of the

ground in | akes, ponds and in natural or channelized streans.
LL. Tailwater Recovery System A system for recovery and
reuse of water by the sanme diverter.

MM Water Year: A twelve (12) nonth period beginning on
Oct ober 1 of any year.
NN. WAt ershed: The drainage area of a stream and its

tributari es.

Section 301.4. RULES TO SUPPORT COWPACTS.

Any procedure contained in these rules my be used to support and
conply with the Red Ri ver Conpact or the Arkansas River Conpact.

Section 301.5. DELEGATI ON OF AUTHORITY.

The Comm ssion may delegate its authority under these rules to a

| ocal

The

district.
SUBTITLE I'1. SURFACE WATER DI VERSI ON REG STRATI ON
Section 302.1 REQU REMENT TO REG STER
A. Al l persons who divert surface water, except as
herei nafter exenpted, shall report the diversion no |ater
than March 1st for the prior water year.
B. The reports shall be made on forns provided by the

Comm ssion and shall be nade to the Commssion or to their
| ocal Conservation District.

C. Late registrations wll be accepted only upon the
paynment of the appropriate fee as established by Section
302. 7.

Section 302.2. EXEMPTI ONS.
following diversions are exenpt from the requirenent of

regi stration:

A Di versions by any person of |ess than 325,900 gallons (1
acre-foot) of water in any water year.



The
(or

B. Water diverted from natural |akes or ponds in the
excl usi ve ownershi p of one person
C. D ffused surface water.

Section 302.3. REPORT CONTENT.
reports shall contain information requested on the attached
revised) forns:
A. For water used for agriculture:
1. Nunmber and size of diversions.
2. Nanme, address and phone nunber of water user.
3. Crops, livestock, poultry, or fish type grown.
4 Acr eage:
(a) Irrigated.
(b) Aquacul tured.

5. Quantity of water used.
6. Locat i on:
(a) O the diversions, (including real estate tax
bill Parcel Nunber).
(b) O the water use.
B. For water used for other than agriculture:
1. Nunber, size, l|ocation of diversions.
2. Nane, address and phone nunber of water user.
3. Use made of the water.
4. Quantity of water used.
C. Q her informati on deenmed necessary by the Comm ssi on.

Section 302.4 REPORT NO CHANGE IN WATER USE OR NO USE OF
WATER

A After the initial report in conpliance with this rule

persons whose water use remains unchanged from the prior

wat er year need only report no change in water use.

B. In the event that no water is diverted during any water

year and the person has registered diversions in prior years,

the person nust submt a registration form showing no

diversion to maintain his priority position.

Section 302.5. CERTI FI CATES OF REG STRATI ON.

A Before July 1st of the water year following the water
year being reported, the Comm ssion shall furnish to the
registrant a certificate of registration containing all the
pertinent information set forth by the registrant.

B. Regi strants submitting registration fornms after March
1st for the prior water year or registering water that is
exenpt from registration will not receive Certificates of

Regi stration for that water year.



C. The Comm ssion shall record the information received in
all cases of diversions reported even if a Certificate of
Regi stration is not issued thereon.

Section 302.6. REVIEW OF FORM
The Director shall annually review the form used in obtaining the
information required in registering diversions of surface water
and shall alter or amend such form as necessary to conply wth
| aws of the State of Arkansas and the rules of the Conm ssion.

Section 302.7. FAI LURE TO REG STER

A Any person who fails to tinely register surface water
diversion as required by law and these rules shall pay fees
as follows:

Fee For Failure To Regi ster

Cl assification By Specified Due Date

First Failure No Fee - Witten Notice Only
Second Fail ure $ 50.00

Third Failure $250. 00

Fourth and Subsequent Fail ures $500. 00

B. Each prior late registration of surface water shall be

considered a late registration for classification purposes
under these rules.

C. For first and second late registration classifications,
all late registered surface water diversions by a single
person in a single water year shall be considered one late
registration for fee purposes.

D. For third, fourth and subsequent late registration
classification, each late registered surface water diversion
for each water year my be considered a separate Ilate
registration for fee purposes.

Section 302.8. FEES.
A Assessnent : An annual fee of ten dollars ($10.00)
wll be assessed per registered withdrawal, payable at the
time of water wuse reporting, no later than March 1st
followng the reporting water year. A delinquency in paying
annual fees wll constitute failure to register for surface
water withdrawal for the prior water year and will be subject
to penalties of Section 302.7.
B. Col | ecti on:

1. The Comm ssion may delegate the responsibility for
collecting annual fees to the Executive Director or his
desi gnee(s) .




2. The Comm ssion may del egate the responsibility for
collecting annual fees to qualified petitioning entities.

C. Di sposition: Al l nonies collected from fees and
penalties will be deposited in the Arkansas Water Devel opnent
Fund to be used pursuant to Ark. Code Ann. «15A20-207.

1. Two-thirds of such funds shall be wused for an

i nformati on/ educati on program and cost-share assistance for
wat er conservation and devel opnent, as provided in Section
401.4C(7) of the Rules for the Protection and Managenent of
G ound Water.

2. One-third of such funds my be wused for the
adm ni stration of the Comm ssion's water nmanagenent prograns.

SUBTITLE I11. M N MUM STREAM FLOW [ RESERVED]

SUBTI TLE I V. PROCEDURE FOR | SSUANCE OF SURFACE WATER PERM TS
FOR | NTRABASI N USE BY NON- Rl PARI ANS

Section 304.1. AUTHORITY.
A person shall be authorized to divert excess surface water for
non-riparian use upon proper application and the granting of a
permt by the Director.

Section 304.2. DETERM NATI ON TO GRANT PERM T.
The Director shall grant a permt after he determnes that the
water to be used is excess surface water, as defined herein, is

intended for a reasonable and beneficial use, and will cause no
significant adverse environnmental i npact. The water may be
diverted for storage to neet future needs. In determning the

reasonability of the proposed use the Director my consider the
fol | ow ng:

A. The lack of availability at a reasonable cost of
alternative sources of water.

B. The environnental inpact of the proposed transfer.

C. The effect of the proposed transfer on other |awf ul

wat er uses.

Section 304.3. APPLI CATI O\.

A Applications for a permt shall be on a form furnished
by the Director and shall be filed with the Director. The
appl i cant shall disclose:

1. The quantity of water to be diverted for direct use.

2. The quantity of water to be stored away from the point
of di version.

3. The total amount of water to be diverted.




4 The proposed tinme or tines of diversion.

5. The purpose for which the water is to be diverted.

6. The location of the land on which the water is to be
used.

7 The proposed conservation plan.

8 If for irrigation:

(é) The area and | egal description of the |ands irrigated.
(b) The types of crops to be cultivated under irrigation
during the water year.

9. Any other reasonable information requested by the
Di rector.
B. All other questions contained on the form shall be

answered or stated to be not applicable.

Section 304.4. FEES

A A $500 fee nust be submitted with an application for a
permt to make an intrabasin water transfer to a non-riparian.
B. A $100 annual permt renewal fee shall be collected on
or before Cctober 1st of each year.

C. Permits shall remain valid from year to year until date
of expiration provided annual fees are not delinquent and
permt terns are honored. (See Sections 304.11 and 304.12.)
The Director may deny an application for or revoke an existing
intrabasin water transfer permt if efforts to collect either
the application or annual fees fail.

D. Installati on and mai ntenance of flow neasurenent devices
shall be paid by the permttee.
E. If the permt is not granted, the portion of the fee

applicable to the cost and installation of the flow nonitoring
gage(s) shall be refunded.

Section 304.5. PERM T CONDI Tl ONS.

| f approved, the Director shall issue a permt and shall designate
t her eon:

A The anpunt of water permtted.

B. The aut hori zed use.

C. The poi nt of approved diversion.

D. A |l egal description of the |land of intended use.

E. Approval of the conservation plan.

Section 304.6. SPECI AL CONDI Tl ONS.
The Director may place upon a permt any special conditions
necessary to ensure that the water to be diverted is excess
surface water and to guarantee a reasonable and beneficial use of
the water. The special conditions may include any other
reasonable limtations or conditions to protect the environnment of
the watershed of origin and to insure against an unacceptable




adverse inpact of the transfer on other |awful water uses. An
exanple would be limtations on season or tine of wthdrawal.

Section 304.7. LENGTH OF PERM T.
Permits for intrabasin transfer may be issued for a period fixed
by the Director, taking into consideration the investnent required
by the permttee to utilize the water and the period reasonably
required to anortize such investnent, but in no event in excess of
fifty (50) years.

Section 304.8. FILING

A Upon the issuance of a permt to divert to non-riparian
uses, the Director shall furnish the permt to the applicant,
a copy to the Comm ssioners and cause a copy to be retained
in the Conm ssion's records at the office of the Conm ssion.
B. The permttee shall record his permt in the office of
the Grcuit Cerk of the County of the point of diversion.

Section 304.9. PERM TTEE WATER USE REPORT
Al permttees shall report the anount of water diverted during
each water year of the permt pursuant to Title IIl Subtitle Il of
t hese rul es.

Section 304. 10. CHANGE | N PERM T CONDI TI ONS.

A. Permttee shall notify the Director of his desire to
transfer the permt to another person. Permits are freely
transferable.

B. Permttee wshing to nake other changes in permt
conditions shall seek prior approval of the Director. The

procedures set out in these rules shall be used for perm:t
nodi fication other than as set out in Subsection A

Section 304.11. CANCELLATI ON - M SUSE.
The Conmission my cancel any permt for violation of any
condition contained in the permt, for use of water for a purpose
other than stated in the permt or for the diversion of nore water
than permtted.

Section 304.12. CANCELLATI ON - NONUSE.
The Comm ssion nmay cancel any permt issued for a period in excess
of three (3) years if the permttee fails to take reasonable steps
to obtain the ability to utilize the water permtted within two
(2) years fromthe date of issuance of the permt.

Secti on 304. 13. | RRI GATI ON PERM TS RUN W TH LAND
Irrigation permts run with the |land described in the permt and
can only be assigned to a subsequent owner or |essee of the |and.




These permts may not be sold separate and apart from the | and,
and any such attenpts shall void the permt.

Section 304. 14. PREDETERM NED ALLOCATI ON PLAN.

After an application for a permt to nake an intrabasin transfer
is received, the Director where deenmed desirable and appropriate
shall initiate a study consistent with the provisions of Title I1I1
Subtitles VII, VIII, and |1X hereof to determ ne the allocations
that should be made if a water shortage should occur. The purpose
of this advance determnation is to allow i medi ate inplenentation
of allocations if a water shortage does occur. In selecting the
wat ershed to be studied, preference shall be given to those areas
where a water shortage is nost likely to occur.

Section 304. 15. WATER LEVEL MONI TORI NG

A The Director may, as he determnes to be necessary,
cause a staff gage to be securely placed in the stream at the
poi nt of diversion. Each staff gage shall have the follow ng
clearly marked thereon:

1. M nimum Stream Flow - a zone marked in red. | f
the water level is at or below this mark, all diversions
shall cease except diversions for domestic and nunicipal
donestic use.

2. Al |l ocation Level - a zone marked in yellow | f

the water level is in the yellow zone, only water |awfully
diverted that has not yet becone subjected to reduction by
all ocation, water that has been allocated or water wusable
wi thout allocation (as defined hereinafter in Section 307.2)
may be diverted fromthe stream

3. Norrmal Diversion Level - a zone marked in green.
If the water level is in the green portion of the staff gage
at the point of diversion, all allocations shall cease,

riparians may resune water diversions and the non-riparian
permttees may divert such water as shall have been permtted
to them

4, Q her perti nent wat er | evel mar ki ngs  deened
appropriate by the Director.
B. It shall be unlawful for anyone to renove or alter any
staff gages placed for these purposes and all such staff
gages shall indicate on them that they are the property of
t he Conm ssi on.

Section 304. 16. APPEAL OF PERM T DECI SI ON.
The applicant for a water rights permt or any affected person
shall have the right to protest the action of the Director in
either granting or denying the application for a permt or to
protest any special conditions that may be placed thereon and a




permttee shall have the right to protest the cancellation of a
permt. If a protest is filed by the applicant within ten (10)
days of the action of the Director or is filed by an affected
person wthin twenty (20) days of filing of the permt in the
office of the circuit clerk of the county of the point of
di version, a hearing shall be schedul ed before the Comm ssion or a
hearing officer that may be designated by the Conm ssion for
review of the Director's action in the issuance, non-issuance or
i nclusi on of special conditions on the permt.

SUBTI TLE V. PROCEDURE FOR | SSUANCE OF SURFACE WATER PERM TS
FOR | NTERBASI N USE BY NON- Rl PARI ANS

Section 305.1. BASI NS DEFI NED.
For purposes of interbasin transfers under this Subtitle, the
State shall be divided into five (5) basins as listed below and
depicted in Exhibit 1:
Arkansas Ri ver Basin.
Del ta Basin.
Quachita Ri ver Basin.
Red Ri ver Basi n.
Wi te River Basin.

mooOwx>

Section 305.2. AUTHORITY.
A person shall be authorized to divert and transfer excess surface
water for interbasin use upon proper application and the granting
of a permt by the Director. Water may be diverted for storage to
meet future needs.

Section 305.3. APPLI CATI ON.

A Applications for a permt shall be on a form furnished
by the Director and shall be filed with the Director. The
applicant shall discl ose:

1. The quantity of water to be diverted for direct
use.
2. The quantity of water to be stored away from the

poi nt of diversion when needed.
The total anmount of water to be diverted.
The proposed tinme or tines of diversion.
The purpose for which the water is to be diverted.
) The location of the land on which the water is to
be used.
The proposed conservation plan.
If for irrigation:
(a) The area and |legal description of the

| ands irrigated.
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(b) The kinds of crops to be cultivated under
irrigation during the water year.

9. Any other reasonable information requested by
the Director.
B. Al'l other questions contained on the form shall be

answered or stated to be not applicable.

Secti on 305.4. NOTI CE AND HEARI NG

A. Upon receipt of an application for the interbasin
transfer of water, the Director shall cause to be published a
Notice of Application. The notice shall be published at the
expense of the applicant at |east once a week for two
consecutive weeks in the newspaper having the |[argest
circulation in the county from which the diversion would be
made, in the county to which the diversion would be nade, and
in any other county through which the diversion would pass.
The notice shall be in the form and shall set forth all
pertinent information prescribed by the Comm ssion.

B. The application shall be heard by the Director at a tine
and place to be set by the Director.

Section 305.5. COW SSI ON STAFF DETERM NATI ON
Prior to the hearing the Comm ssion staff shall have made the
foll ow ng determ nati ons:

A. The supply of water available in the basin of origin and
in the basin to which proposed diversion is to be nade.

B. The anount of excess surface water at the point of
di version of the basin of origin.

C. The present and future water demands of water users in
t he basin of origin.

D. Whet her there are water shortages in the basin at the
poi nt of proposed use.

E. The availability at a reasonable cost of alternative

sources of water

Section 305.6. APPLI CANT TO PROVE.

The applicant shall be prepared to prove at the hearing that:
A The water that is the subject of the proposed transfer
can be feasibly transported out of the basin of origin to
alleviate water shortages existing at the point of proposed

use.

B. That other available supplies and sources of water in
the watershed to which it is being diverted are inadequate.

C. That the demands placed upon avail able water supplies in

the watershed to which it is being diverted exceed the water
avai l abl e for beneficial use.



D. That no significant danmages should result to the basin
of origin as a result of the proposed transfer.

Section 305.7. DIRECTOR S DECI SI ON.

A. Wthin thirty (30) days following the hearing, the
Director shall render his decision in granting or denying the
application for interbasin transfer of water, wth any
special conditions to be placed thereon to protect the
wat ershed of the basin of origin and to insure against an
adverse inpact of the transfer on other |awful water users.

B. The Director shall grant a permt after he determ nes
t hat:

1. The water to be used interbasin by a non-riparian
will be excess surface water, as defined herein.

2. The proposed use is a reasonable and benefici al
use.

3. The transfer wll cause no significant adverse
environmental inpact in the basin of origin.
C. In determning the reasonableness of the proposed use
the Director may consider the follow ng:

1. The lack of availability at a reasonable cost of
alternative sources of water.

2. The environnental inpact of the proposed transfer.

3. The effect of the proposed transfer on other | aw ul

wat er uses.

Section 305.8. PERM T CONDI Tl ONS.

| f approved, the Director shall issue a permt and shall designate
t her eon:
A. The amount of water permtted.
B. The aut hori zed use.
C. The poi nt of approved diversion.
D. A |l egal description of the Iand of intended use.
E. Approval of the Conservation plan.

Section 305.9. SPECI AL CONDI Tl ONS.

A The Director my place upon a pernmt any special
conditions necessary to ensure that the water to be diverted
is excess surface water and to guarantee a reasonable and
beneficial use of the water. The special conditions may
i nclude any reasonable limtations or conditions to protect
the environment of the watershed of origin and to insure
agai nst an unacceptable adverse inpact of the transfer on
ot her lawful water uses. An exanple would be limtations on
season or tine of wthdrawal.

B. The Director may require the applicant to transfer nore
wat er than the applicant plans to use so that it may be made



available to others in the immediate vicinity of the proposed
route of transportation. The permttee may also be required
to contract with other users for the transportation of a
specific quantity of water, for a specific period, at a
reasonable price to be paid to the permttee by the other
users. The price nust be based only on the cost of
transportation of the water and not for the water itself.

Secti on 305. 10. LENGTH OF PERM T.
Permts for interbasin transfer may be issued for a period fixed
by the Director, taking into consideration the investnent required
by the permttee to utilize the water and the period reasonably
required to anortize such investnent, but in no event in excess of
fifty (50) years.

Section 305.11. Fl LI NG
Upon the issuance of a permt to divert to non-riparian uses, the
Director shall furnish the permt to the applicant, a copy to the
Comm ssioners and cause a copy thereof to be retained in the
Comm ssion's records at the office of the Comm ssion. The
permttee shall record his permt in the office of the Crcuit
Clerk in each County through which the diverted water shall pass.

Section 305. 12. PERM TTEE WATER USE REPORT
Al permttees shall report the anount of water diverted during
each water year of the permt pursuant to Title IIl Subtitle Il of

t hese rul es.

Section 305. 13. CHANGE | N PERM T CONDI TI ONS.

A. Permttee shall notify the Director of his desire to
transfer the permt to another person. Permts are freely
transferable.

B. Permttee wshing to nake other changes in permt
conditions shall seek prior approval of the Director. The

procedures set out in these rules shall be used for perm:t
nodi fication other than as set out in Subsection (a).

Secti on 305. 14. FEES.
A. A $500 fee nust be submitted with an application for a
permt to make an interbasin water transfer to a non-

riparian.

B. A $100 annual pernit fee shall be collected on or before
Oct ober 1st of each year.

C. Permits shall remain valid fromyear to year until date

of expiration provided annual fees are not delingquent and
permt terns are honored. (See Sections 305.15 and 305. 16.)
The Director nmay deny an application or revoke an existing



interbasin water transfer permt if efforts to collect either
the application or annual fees fail.

D. Instal |l ati on and mai ntenance of flow nmeasurenent devices
shall be paid by the permttee.
E. If the application is not approved, the portion of the

fee applicable to the cost of the water flow gage(s) and its
installation shall be refunded.

Secti on 305. 15. CANCELLATI ON - M SUSE.
The Conmm ssion my cancel any permt for violation of any
condition contained in the permt, for use of water for a purpose
other than stated in the permt or for the diversion of nore water
than permtted.

Secti on 305. 16. CANCELLATI ON - NONUSE.
The Comm ssion may cancel any permt issued for a period in excess
of three (3) years if the permttee fails to take reasonabl e steps
to obtain the ability to utilize the water permtted within two
(2) years fromthe date of issuance of the permt.

Section 305.17. | RRI GATI ON PERM TS RUN W TH LAND.
Irrigation permts run with the land described in the permt and
can only be assigned to a subsequent owner or |essee of the |and.
Permts may not be sold separate and apart from the |and, and any
such attenpts shall void the permt.

Section 305. 18. PREDETERM NED ALLOCATI ON PLAN.

After an application for a permt to nake an interbasin transfer
is received, the Director, where deened desirable and appropriate,
shall initiate a study consistent with the provisions of Title I1I1
Subtitles VII, VIII, and I1X hereof to determ ne the allocations
that should be made if a water shortage should occur. The purpose
of this advance determnation is to allow i medi ate inplenentation
of allocations if a water shortage does occur. In selecting the
wat ershed to be studied, preference shall be given to those areas
where a water shortage is nost likely to occur.

Section 305.19. WATER LEVEL MONI TORI NG
The sane procedure established herein in Section 304.15 for water
fl ow gage(s) at the point of diversion of water by a non-riparian
for intrabasin transfers shall be applicable to transfers by a
non-riparian for interbasin transfers.

Secti on 305. 20. APPEAL.
The applicant or any affected person shall have the right to
protest the decision of the Director in granting or denying the
application for the interbasin transfer of surface water or to




protest any special conditions placed on the approval. The

appeals procedure is set out in Title | Subtitle V of the
Comm ssion's Rules O Oganization and Ceneral Operations. No
interbasin transfer of water shall be nmade until the tine for

appeal has expired.

SUBTI TLE VI. | NTERSTATE TRANSFER

Section 306.1. APPLI CATI O\.
No application for interstate transfer shall be considered by the

Commi ssion unless it contains all information requested by the
Comm ssi on including the foll ow ng:

A. Amount of water to be transferred.

B. Certification that a copy of application has been filed

with the appropriate agency of the water receiving state.

C. Met hod and route of transfer.

D. Poi nt (s) of proposed diversion.

E. Poi nt (s) of use.

F. Pur pose of use.

G Water Quality inpact of proposed diversion.

Section 306.2. FEES.

A A $500 fee nust be submitted with an application for a
permt to nmke an interstate water transfer to a non-
riparian.

B. A $100 annual permt renewal fee shall be collected on
or before Cctober 1st of each year.

C. Permts shall remain valid fromyear to year until date

of expiration provided annual fees are not delingquent and
permt terms are honored.

D. The Director may deny an application for or revoke an
existing interstate water transfer permt iif efforts to
collect either the application or annual fees fail.

E. Installation and nmai ntenance of flow nmeasurenent devices
shall be paid by the permttee.

Section 306.3. COVM SSI ON NOTI FI CATI ON.
Upon receiving an application, containing the information |isted
in the above paragraph, the Drector shall notify the Comm ssion
at its next regular neeting.

Section 306.4. NOTI CE AND HEARI NG
The Comm ssion shall schedule a public hearing on the request as
soon as reasonably possible. Notice of the hearing shall be
published at |east once a week for two (2) consecutive weeks in




the newspaper having the greatest circulation in each of the
counties invol ved.

Section 306.5. COVM SS|I ON DETERM NATI ON.
Wthin 120 days after the hearing the Conm ssion nust determ ne
whether the out of state water transfer would be in the

public interest of the citizens of Arkansas. In reaching
that decision, the Conm ssion must consider the follow ng
factors:

A The supply of water available in Arkansas.

B. The present and future water demands of water users in
Ar kansas.

C. Whet her there are water shortages in Arkansas.

D. Whet her the water to be transported could feasibly be
transported to alleviate water shortages w thin Arkansas.

E. The supply and source of water available to the
applicant in the state of intended use.

F. The demands placed upon the applicant's supply in the

state of intended use.

Section 306.6. REPORT AND RECOMVENDATI ON.

A. The Comm ssi on shal | subm t its report and
recommendations to the next regular session of the Arkansas
General Assenbly.

B. If the Comm ssion recommends the interstate transfer of
water, it shall recommend the price to be paid to the State
of Arkansas for all water transferred and how allocation
procedures will apply during tines of water shortage.

C. | f approved by the General Assenbly, a conpact should be
negotiated with the state of intended use and any other state
t hrough which the water woul d be transport ed.

SUBTI TLE VII. ALLOCATI ON OF SURFACE WATER DURI NG PERI CDS
OF WATER SHORTAGE- I N GENERAL

Section 307.1. ALLOCATI ON DURI NG SHORTAGES.
Whenever a shortage of water in any stream exists, the Comm ssion
my on its own initiative, or on the petition of any person
claimng to be affected by such shortage of water, after notice
and hearing, allocate the available water anong the uses affected
by the shortage of water in a manner that each nay obtain an
equi table portion of the avail able water.

Section 307.2. WATER USABLE W THOUT ALLOCATI ON.
The followi ng water is usable w thout allocation:




A D versions by any persons of |less than 325,900 gallons
(1 acre-foot) of water in any water year.

B. Wat er captured by tailwater recovery systens.

C. Water diverted from | akes, ponds, reservoirs, or springs
in the exclusive ownership of one person.

D. Water previously captured whether transmtted by ditch
channel or pi pe.

E. Water diverted fromintermttent streans.
F. Di f fused surface water.
G Wat er captured by instream pit reservoirs, dans

constructed pursuant to a lawful permt, or low water weirs
and water stored in federal inpoundnents.
H. Non- consunpti ve usage.

Section 307.3. RESERVED WATER.
The followi ng uses and needs shall have a reserved water right,
prior to allocations for other uses and needs:

A Donesti ¢ and nuni ci pal donesti c.
B. M ni mum stream f | ow.
C. Federal water rights.

Section 307.4. CRITERI A FOR ALLOCATI ON.

Al | all ocations shall give reasonable preference first to
sustaining life, then to maintaining health, and finally to
i ncreasing wealth. The allocations shall reserve the water

required for donestic and nmunicipal -donmestic use, federal water
rights and for mninmum stream fl ow and shall then give preference
in the following order for water uses and for types of water
di ver si ons:
A. Priority of Water Use:
1. Agricul ture.

2. | ndustry.
3. Hydr opower .
4, Recreati on.

B. Priority of Water Diversions:
1. Ri pari an.
2. Non-riparian intrabasin transfer.
3. Non-ri parian interbasin transfer.
4, Qut of state transfer.

Section 307.5. RESERVED WATER - PUBLI C SYSTEMNS.
Public water systens historically dependent wupon the affected
stream shall receive a reserved water right for nunicipal donestic
wat er use prior to allocations for other uses.




Section 307.6. RESERVED WATER - M NI MUM STREAM FLOAS.
M nimum stream flows as established pursuant Title 11l Subtitle
1l of these rules shall receive a reserved water right prior to
al l ocations for other uses.

Section 307.7. RESERVED WATER - FEDERAL WATER RI GHTS.
There may be sonme water over which the United States has a
preenptive right that is superior to rights of others.

Section 307.8. REAQ STERED RI PARI AN USER.
Any riparian |andower who has properly registered a water
diversion with the Comm ssion in conpliance wth Ark. Code Ann.
«15A22A215 and the rules of the Conmission shall be granted an
al | ocati on of water.

Section 307.9. UNREG STERED RI PARI AN USER
Any riparian |andowner who has not previously diverted water nor
tinmely registered any previous water diversions wth the
Comm ssion, may not be granted any allocation of water during
ti mes of shortage above that required for donestic use.

Section 307.10. PERM TTED NON- Rl PARI AN USER.
Non-ri pari an uses, i ncl udi ng i ntrabasi n, i nt er basi n, and
interstate transfers, previously authorized by the Conm ssion
which are beneficial and which do not interfere with the uses
enunerated herein in Sections 307.5, 307.6, 307.7, 307.8 and 307.9
may be granted an all ocation.

SUBTI TLE VI1I. PROCEDURE FOR THE ALLOCATI ON OF SURFACE
WATER DURI NG PERI ODS OF SHORTAGE

Section 308.1. I NFORVATI ON REQUI RED I N THE PETI Tl ON.
The following information nust be included in any petition for
al I ocati on:

A. Nane, address, tel ephone nunber of petitioner.

B. Water diversion registration certificate nunbers of
petitioner from previous years, if any.

C. Current water permt nunber, if applicable.

D. Name of stream from which diversion is being made or
from whi ch diversion is sought.

E. Legal description of petitioner's land for water
di version to include county, section, township and range.

F. Petitioner's requirenents for wuse of water, if for
irrigation of farm crops - type of crop (soybeans, rice,

etc.) and acreages of each type.



G Nane and address of any person allegedly depriving the
petitioner of his lawful water right and a full explanation
of that water use.

H. Vicinity details on topographic or other appropriate
map, wth outline of irrigated acres and points of
di ver si ons.

Section 308.2. NOTICE COF PETITI ON AND | NFORVAL RESCLUTI ON.
Wthin five (5) working days after receipt of a petition from a
person the Director finds eligible to receive an allocation of
water, the Director shall notify the affected persons by certified
mail that a petition has been received by the Conm ssion
requesting an allocation of water. This notice will advise the
af fect ed persons of the follow ng:

A Nane of petitioner and substance of the petition.

B. The affected persons right to discuss the matter wth

the petitioner and the Conmi ssion staff, as an alternative to

a hearing on mandatory all ocation by the Comm ssion.

Section 308.3. INFORVAL RESCOLUTI ON - FAI LURE TO RESOLVE.

If an affected person fails to either respond to the Director's
invitation to discuss the conplaint or does not agree to
voluntarily share the available water supplies wthin a period of
seven (7) days after receipt of the Director's letter of
notification, the Comm ssion will then proceed to initiate the
process of allocation if the Commssion finds a water shortage
exists or is inmnent.

SUBTI TLE | X. FORVAL ALLOCATI ON OF SURFACE WATER DURI NG
PERI OD OF WATER SHORTAGE

Section 309.1. HEARI NG DATE AND LOCATI ON.

The Director shall establish a date for a public hearing on the
matter. |If nmatters to be considered at the hearing are of genera
application throughout the State, the hearing shall be held in the
Cty of Little Rock, and notice with respect thereto shall be
published in a newspaper of general circulation throughout the
St ate. If the purpose of the hearing relates only to surface
water within one county, that hearing shall be held in the county
i nvol ved, and notice of the hearing shall be published in the
newspaper having the greatest circulation in that county. If the
purpose of the hearing is wth respect to surface water in nore
than one county, the hearing shall be held in one of those
counties and notice shall be published in one or nore newspapers
which together have the greatest <circulation in all of the
counties invol ved.




Section 309.2. HEARI NG NOTI CE.
A notice of this hearing will be sent by certified mil to the
petitioner and all affected persons.

Secti on 309. 3. HEARI NG OFFI CER
The hearing will be chaired by a comm ssioner, the Director or a
menber of the Comm ssion's staff designated by the Director.

Section 309.4. PRE- HEARI NG STAFF REVI EW

Prior to the public hearing, the Comm ssion staff, in conjunction
with other interested federal or state agencies wll nmke an
investigation of the alleged water shortage which shall include
the follow ng information:

A Verification of information submtted by petitioner.

B. Water wuse requirenents of all persons lawfully taking

water fromthe stream

C. Classification of diversions as either riparian or non-

riparian.

D. Quantity of water in streamunder varying flow | evels.

E. Determ nation of in-stream beneficial uses and quantity

of water required therefor.

F. Quantity of water available for diversion under varying

flow | evel s.

G Quantity allowable to each diverter on a daily basis.

Section 309.5. NOTICE OF DI RECTOR S RECOMVENDATI ON.

Prior to the public hearing, the other affected persons wll be
advised of the Director's findings of their water use requirenents
and wll also be advised that the Commission wll ask for

verification during the public hearing.

Section 309.6 COW SSI ON DECI SI ON.
Al'l information gathered by the Conm ssion staff and presented at
the hearing shall be analyzed and considered by the Comm ssion
before making allocations. Wthin ten (10) working days after the
public hearing, the Commission wll make a determ nation
concerning the alleged water shortage and issue the appropriate
orders to the affected persons.

Section 309.7. NOTICE CF DECI SI ON.
The petitioner and all affected persons will be notified of the
Comm ssion's determ nation by certified mail.

Section 309.8. APPEALS.
The petitioner or any affected person shall have the right to
appeal decision under this subtitle. Appeals procedure is set out




in Title | Subtitle V of the Conmmssion's Rules of Organization
and Ceneral Operation.

SUBTI TLE X.  COVM SSI ON | NI TI ATED ALLOCATI ON

Section 310.1. PROCEDURE.

If the Conmi ssion determnes that a shortage exists and decides
that allocation of available water is necessary, the Director
shall notify all registered and permtted diverters that the
conditional allocation orders previously assigned are in effect.
If conditional allocation orders have not been issued, hearing
procedures shall be initiated as provided herein in Title I1I
Subtitle I X

SUBTI TLE XI. | MPLEMENTATI ON OF ALLOCATI ON PLAN
Section 311.1. ALLOCATI ON PLAN - | N GENERAL.
Al locations will be expressed as a percentage of available water
in the stream under varying levels of flow on a daily basis.
Percentages will vary from 0% (the level of mninum stream fl ow)
to 100% Each diverter who is assigned a water allocation wll be
provided a chart containing allowable daily punping allocations
expressed both as a percentage and as a quantitative neasure. | f

a staff gage is determned by the Director to be necessary, the
charts shall also contain the correspondi ng applicable staff gage
r eadi ng. Such stream flow staff gage at the point of diversion
will have markings relevant to the chart, and diversions are
permtted when the streamflow is in the yellow zone on the gage,
as defined in Section 304.15.

Section 311.2. CONSERVATI ON PLAN.
As a part of the allocation plan, the Comm ssion shall require the
devel opnent and inplenentation of a conservation plan by any and
all diverters. The conservation plan may be required with or
W thout a reduction in a diverter's wthdrawals.

Section 311.3 | NSTALLATI ON OF MONI TORI NG DEVI CES.
Unless installed by the Comm ssion, diverters assigned a water
allocation wll be responsible for the installation and
mai nt enance of such water |evel gages at diversion points as the
Comm ssion nmay direct. Assistance in installation and mai nt enance
of gages may be provided by the Conm ssion.




Section 311.4. ALLOCATI ON LEVEL.
If the stream flow reaches the allocation |evel (yellow zone on
staff gage), whether allocations have been inplenmented by the
Comm ssion or not, the diverter shall conply wth the allocation
assigned him

Section 311.5. NON- DI VERSI ON LEVEL.
If the stream flow reaches the m ninum stream flow (red zone on
staff gage), whether allocations have been inplenmented by the
Comm ssion or not, all diverters nust stop all punping imediately
except for water wthdrawn for donmestic and nunicipal-donmestic
use.

Section 311.6. WATER LEVEL MONI TORI NG
Wen an allocation has been inplenented, it wll be the
responsibility of the diverter to read the gage nearest his point
of diversion on a frequency to be determ ned by the Director.

Section 311.7. NO TI ME OR RATE RESTRI CTI ONS PROVI DED DAI LY
ALLOCATI ONS NOT EXCEEDED.
There will be no restriction on the tinme or rate of punping when
the level of flow is above the diverters designated m ni num staff
gage readi ng, provided daily punping allocations are not exceeded.

Section 311.8. CEASE ALLOCATI ON.
Wen the Director determnes that sufficient water exists in a
stream to neet the requirenents of all diverters, (at or above
green zone on staff gage) the allocations wll cease to be
applicable and all diverters will be notified by the Director.

SUBTI TLE Xl 1. PENALTI ES

Section 312.1. LOSS OF ALLOCATI ON.
Failure to conply wth the provisions of these rules wll
invalidate any allocation previously granted by the Commi ssion and
willful violations may prejudice their future applications for
permts or allocations.

Section 312.2. ADDI Tl ONAL PENALTI ES.
In addition to other penalties authorized by these rules, the
Comm ssion may invoke penalties as provided in Ark. Code Ann. «15-
22-204. Al penalties received shall go to the Arkansas Water
Devel opnent Fund.




SUBTI TLE Xl 11. EMERGENCY ALLOCATI ONS

Section 313.1. TIME FRAVE COVPRESSI ON.
When the Conmmi ssion either receives a petition for allocation or
determ nes that a shortage exists, which in the opinion of the
Comm ssion requires an imrediate determnation of the need for
all ocation, an energency may be declared by the Comm ssion and the
time franes for actions set forth in these rules nmay be shortened
to whatever extent the Comm ssion deens necessary.

Section 313.2. MODI FI CATI ON FOR PUBLI C HEALTH, SAFETY, OR
WEL FARE.

When the Conm ssion determnes that the shortage of water is so
severe that public health, safety or welfare is significantly
affected, they may declare an energency and nodify any advance
determ nati on devel oped under Section 304.14, Section 305.18 or
the priorities set out in Title Ill Subtitle VII such that the
effects upon the public health, safety or welfare is mnim zed.




